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BEFORE THE POLLUTION CONTROL BOARD CLERK’S OFFICE
OF THE STATE OF ILLINOIS DEC 22 2003

SIMPSON AUTO SERVICE, ) STATE OF IWNOIS) Pollution Control Bc~ard

Petitioner, )
)

vs. ) PCBNo. 04-
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF FINAL AGENCY
LEAKING UNDERGROUND STORAGE TANK DECISION

NOW COMESthe Petitioner,SimpsonAuto Service,(“Simpson”),by oneof

its attorneys,Curtis W. Martin of Shaw& Martin, P.C., and,pursuantto Sections

57.7(c)(4)(D)and40 of the Illinois EnvironmentalProtectionAct (415 ILCS

5/57.7(c)(4)(D)and40) and35 Ill. Adm. Code 105.400-412,herebyrequeststhat the

Illinois Pollution ControlBoard(“Board”) reviewthefinal decisionof theIllinois

EnvironmentalProtectionAgency(“Agency”) in the abovecause,andin support

thereof,Simpsonrespectfullystatesasfollows:

1. On November13, 2003, theAgencyissueda Final Decisionto Simpson,

a copyof which is attachedheretoasExhibit A.

2. On November14, 2003, Simpson,throughits consultant,United

ScienceIndustries,Inc. (“USI”) receivedthe Agency’sFinal Decision.

3. The groundsfor the Petitionhereinare asfollows:

Simpsonsubmittedto theAgency,throughits consultant,USI, a

RevisedHigh Priority Site InvestigationCorrectiveAction Plan (“Plan”) andBudget

(“Budget”) datedSeptember18, 2003. By letterdatedOctober24, 2003, theAgency

rejectedtheBudgetpursuantto Section57.7(c)(4)of theAct and 35 Ill. Adm. Code



732.405(c)and 732.503(b)onthebasisthat theBudgetincludedanadditional

$17,025.75in personnelcoststhat theAgencydeemedunreasonableasexceeding

costsalreadybudgetedandAgencyapproved.

More specifically:

A. The Agencymodifiedthe Planto requireoffsetwells 13,

14 and15 to be sampledwhengroundwateris present. Thesewells are locatedin a

flood planeoftheMississippiRiver. TheRiver hasbeenlow but monitoringof the

wells hasbeenaccomplishedby PID testsof thewaterresidueleft behind. ThePID

logs showno contaminationandUSI hasperformedgroundwatermodelingto

identify the plumeof contaminationwhich hashistorically beenan acceptable

methodto theAgency. In relationto themodificationof the Budget,theAgencyhas

continuedto require Simpsonto performadditionalwork without providingfor costs

of suchadditionalwork or theAgencyhasmodifiedthecostsassociatedwith the

additionalwork it hasrequested.

B. Regardingthe modificationsto the Budget,at thetime

that the $102.00in costsfor thetransduceranddataloggerandthe $45.00for the

PID meterwere incurredtheywere reasonableandsubjectto reimbursement.The

Agency’sdeductionfrom theBudgetfor theseitemsis without technicaljustification

andis merelyon acostbasisandis thereforearbitrary andcapricious. The

Agency’sdeductionof $700.00associatedwith personnelcostsfor costper foot

drilling waserroneous,arbitrary andcapricious.

C. TheAgency’sdeductionfor overallpersonnelcostsof

$22,835.00asunreasonablefails to identify which particularpersonnelcoststhe

Agencydeemsunreasonableandfails to provideatechnicalbasisfor such
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deduction. The deductionis thereforearbitrary andcapricious. Moreover,

additionalhourswerenecessaryin orderto obtainon severaloccasionsoffsite

access,includingthe useof newAgency requiredforms, in orderto properly

documentthe.,samepursuantto Agency requirements.TheAgencyrecognizedthe

possibility ofadditionalcostsassociatedwith its additionalrequirementsby its

January29, 2001 letter whichadvisedthat if additionalcostswill be incurredasa

resultofAgency’smodifications,anamendedBudgetmustbe submitted.

SimpsonsubmittedanamendedBudgetin February2003.

Further, additionalhoursof personnelwere incurredwith regardto theselection,

procurement,installation, testingandevaluationof thepilot studyequipmentas

well asadditionalprojectmanagerandprofessionalengineeringtime. Additional

personneltime wasalsoincurredasa resultof theAgency’srequirementof the

additionalmonitoringwells, which aresome300 feetawayfrom existingwells, over

andabovethegroundwatermodelingeffort alreadyutilized by Simpson.

D. TheAgency’sdeductionof $1,829.97in costsassociated

with thepilot studyasbeingperformedprior to Agencyapprovalwere incurredas

partof the remediationprocessand atno time did theAgencynotify USI of its

denialofthepilot project. TheAgency,asamatterof historicalpolicy, hashad

owners/operatorsproceedwith pilot studiesratherthanfirst submitting a Planand

Budgetfor prior approval.

The pilot studyand CorrectiveAction Plansubmittedfollowing

its completionreflect that the systemimplementedduring the pilot study was

sufficient for site remediation. TheAgency,however,would not acceptthat

Simpsoncouldnot obtainoffsite accessandrequiredadditionalinvestigationfor
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additional offsite groundwatercontamination,therebyrenderingthesystem

essentiallyinfeasible. In addition, theAgencyindicatedthe useof other

remediationmethodssuchasthe tieredapproach(“TACO”) to closeout the

remediationof thesite, causingthe systemof thepilot study to no longerbe a viable

optionfor remediation.

E. Finally, the adjustmentof $5.18for handling chargeswas

arbitrary andcapriciousbaseduponthe reasoningwith regardto the deductedcosts

referredto above.

WHEREFORE,Petitioner,SimpsonAuto, for thereasonsstatedabove,

requeststhat theBoardreversethedecisionof theAgencyandrule in favor of the

Petitioner’srequestfor approvalofthe High Priority CorrectiveAction Plan and

Budgetand that Petitionerrecoverits attorney’sfeesandcostsincurredherein

pursuantto 415 ILCS 5/57.8(1)and35 Ill. Adm. Code732.606(1).

Respectfullysubmitted,

SHAW & MARTIN, P.C.

Bv/~ i~2~I~T~
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite 302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788

Simpson
for

Petitioner
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LLLINOf5 ENV~RONMEN-tALPROTECTION AGENCY

1021 NoRm ~~r4D AvEr~iuEEAST, P.O. 8ox 1 9276, SPRINCFtELD, ILLINOIS ~2794-9276, 21 7-782-3397

j~~sR. T~ICkwSoNC~N1~,100 WEST RANDOLPH, SuiTE 17 -300, CHIc~co,IL 60601, 312-814-6026

Ron R. BLACOJEVICH, GOVERNOR RENEE CIPRIANO, DIRECTOR

217/782-6762 CERTIFIED MAIL
— ?[]92 31~0OOU~1227 131~L

NOV 132003

Mr. HarveySimpson
600Berkshire
EastAlton, Illinois ~2024

Re: LPC #1190205031-- MadisonCounty
EastAltori/ SimpsonAuto Service

• 600 Berkshir~
LUST incidentNo. 941010
LUST Techn::calFile

DearMr. Simpson:

TheIllinois EnvironrrientalProtectionAgency(Illinois EPA)hasreviewedtheHigh Priority
CorrectiveAction Plan(plan)submittedfor theabove~referencedincident. Thisplan,dated
September18, 2003,wasreceivedby theillinois EPAon September22, 2003. Thebudgetwas
datedFebruary19, 2003and receivedby theAgencyon March 3, 2003. Citationsin this letter
arefrom theEnvironineiltalProtectionAct (Act) and35 Illinois AdministrativeCode(35 III.
Adm. Code).

Pursuantto Section57.7(c)(4)of theAct and35 Iii. Adin. Code732.405(c),theplanis modified.
Thefollowing modificationsarenecessary,in additionto thoseprovisionsalreadyoutlinedin
theplan,to demonstratecompliancewith Title XVI of theAct and35 III. Adm. Code732;

1. TheAgencyis requestingthat off—site wells 13,14and 15 besampledwhengroundwater
is present.

Pleasenotethat all acivitiesassociatedwith theremediationofthis releaseproposedin theplan
mustbe executedin axordancewith all applicableregulatoryandstatutoryrequirements,
includingcompliancewith theproperpermits.

In addition7thebudgetfor theHigh Priority CorrectiveAction Planis modifiedpursuantto
Section57.7(c)(4)oftheAct and35 111. Adin. Code732405(c). Basedon themodifications
listed In Section2 of AttachmentA, theanlountslistedin Section1 ofAttachmentA are

-a approved.Pleasenoi~that thecostsmustbe incurredin accordancewith theapprovedplan. Be
awarethat theainj~tof reimbursementmaybe limited by Sections57.8(e),57.8(g)~nd57.8(d)
oftheAct, aswell as35 Ill. Adrn. Code732.604,732.606(s),and732.611.

Rc~o~n— 4302 North Main Street, Rd~tord,IL 61103 (815) 9e7-7760 .‘ ~t5 PtAINtS — 9511 W. Harrison Si., Des Piaine~,IL 60016- (847) 294-4000
—595 South Stale, 6 51n. IL 60723— (8471 608.3131 • PEoRiit — 5415 N. University St., Peoria. IL 67614- (309) 693.5463

BUREAU OF LAND . PEORIA — 7620 N. University 5t, Peoria, IL 61614 (309) 6935462 • CHAMP’ICN —2125 South ~IISI Street, Champai~r~,IL 67820— 217) 378.5800
5psNCFtlQ —45005. 5)cifl 5IrCe( I~c.5pnngficld, IL ~270~—(2171 786-6892 COLLINSVILLt —2009 Ma)) Street, CoIlin~viIle,IL 62234 1618) 346-5120

— 2309 W. Main St., Suite 116, Marion, IL 62959 —(618) 993-7200

PPrNI(13 or~REc’,cLsO PAPtIt

• ••••. .•. EX~B1T_~
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Pleasenotethat, if th~owneror operatoragreeswith the Illinois EPA’s modi~cations,submittal
of anamendedplani~not required(Section57.7(c)(4)oftheAct and35 111. Adm. Code
732.503(1)).

NOTE: Amendedplansand/orbudgetsmustbe submittedandapprovedpriorto theissuanceof
aNo FurtherR~medi.ttion(NFR) LetteL Costsassociatedwith aplanorbudgetthat havenot
beenapprovedprior to the issuanceofan NFR Letterwill notbe reimbursable.

All futurecorrespondencemu.stbe submittedto:

Illinois EnvircinnientalProtectionAgency
BureauofLard - #24
LeakingUndergroundStorageTankSection
1021 North GrandAvenueEast
PostOffice Box 19276
Springfield, IL 62794-9276

Pleasesubmitall correspondencein duplicateand includetheRe:blockshownat thebeginning
ofthis letter.

An undergroandstoragetanksystemowneror operatormayappealthisdecisionto theIllinois
Pollution Control Bo~rd.Appealrights areattached.

If you haveanyquestionsor needfurtherassistance,pleasecontactJamesR. Malcom,Ill at
217/524-9140.

(ncere~,~2

HarryA. Chappel,PE.
Unit Manager
Leaking UndergroundStorageTank Section
Division of RemediationManagement
Bureauof Land

HAC:jrm

~ Attachment: Budg~Modification

cc: USI
Division rile



AttachmentA

Re: LPC #119020:5031-- MadisonCounty
EastAiton! SinipsonAuto Service

• 600Berkshire
LUST IficidentNo. 941010
LUST TechnicalFile

Citationsin this-attachmentarefrom theEnvironmentalProtectionAct (Act) and35 Illinois
AdministrativeCode(35 Ill. Adm. Code).

SECTION1

As a resultoftheIllinois EPAtsmodification(s)in Section2 ofthis AttachmentA, thefollowing
amountsareapproved:

$11,628.56 InvestigationCosts
$6,430.00 AnalysisCosts

$15115.00 PersonnelCosts
$1.,713.00 EquipmentCosts

$151.25 FieldPurchasesandOtherCosts
$757.13 HandlingCharges

SECTION2

1. 525,510.97for an adjustmentin equipmentandpersonnelcosts. TheIllinois EPAhas
determinedthat thesecostsarenot reasonableas submitted(Section57.7(c)(4)(C)ofthe
Act and35 III. Adm. Code732.606(hh)).Oneoftheoverall goalsofthefinancialreview
is toa.ssureth~ttcostsassociatedwith materials,activities,andservicesarereasonable(35
Ill. Adm. Code732.505(c)). Pleasenotethat additionalinformationandiorsupporting
documentationmaybeprovidedto demonstratethecostsarereasonable.

Theamountproposedfor thetransduceranddataloggerwas deemedunreasonablewith
$102.00deductedfrom the budget. Theamountproposedfor thePID meterwas deemed
unieasonablewith $45.00deductedfrom thebudget. AU personnelcostsassociatedwith
well installationshouldbeincorporatedinto the costperfoot for drilling, basedon this
$700.00wasdeductedfrom thepersonnelportion ofthebudget.The overall personnel
costssubmittedfor reviewwasdeemedunreasonablewith $22,835.00deductedfrom the
budget. TheAgencyis deductingall costsassociatedwith thepilot studybasedon the
fact that thepilot studywasperformedprior to Agencyapprovalandtheproposedsystem
wasnot used_~.uringsiteremediation. Basedon this $1,828.97wasdeductedfrom the
budget.



2. $5.18 for an adjustmentin handlingcharges.Handlingchargesareeligible for payment
only if theyareequalto or lessthantheamountdetenninedby thefollowing table
(Section57.8(g)oftheAct and35 Ill. Adm. Code732.607):

Subcontractor Field
Pu.rcha~eCost:

$0 - $5,000
$5,001-$15,000
$15,001-$50,000
$50,001 - $100,000
$100,001.- $1,000,000

Eligible HandlingChargesasa
PercentageofCost:

12%
$600pIus 10%of amountover$5,000
$1,600plus 8% of amountover$15,000
$4,400plus5% of amountover$50,000
$6,900plus 2% ofamountover $100,000

jim

Basedon theaboveoutlineddeductionstheproposedhandlingchargewasreducedby
$5.18.



CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on December18, 2003,

I servedtrue andcorrectcopiesof a Petitionfor Reviewof FinalAgencyLeaking

UndergroundStorageTank Decision,by placingtrue andcorrectcopiesin properly

sealedand addressedenvelopesandby depositingsaidsealedenvelopesin a U.S.

mail dropbox locatedwithin Mt. Vernon,Illinois, with sufficient Certified Mail

postageaffixedthereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk JohnJ. Kim
Illinois Pollution ControlBoard AssistantCounsel
Stateof Illinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division of Legal Counsel
Suite 11-500 1021 North GrandAvenue, East
Chicago,IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

Curtis W. Martin, A orneyfor
Petitioner,Sim~uto Service


